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mortgage. If North, J., in the passage in his judgment
which has been referred to in Cumberland Union Banking
Company v. Maryland Hematite Iron & Steel Company,
meant to hold otherwise in our opinion he was in error,
but we doubt if he intended so to hold."
Kay, L.J., in Gough v. Wood & Co. (/), says of these
words:—
" But he (i.e., North, J.,) based his decision on the
fact that the receiver was going to abandon the colliery.
I do not understand the language of the learned judge
in that case to mean that the fixtures could be removed
without the consent of the mortgagees. The decision
may be supported on the ground of an implied assent
by them. If it means that the fixtures could be removed
without such implied assent, I should respectfully differ
from that view."
It is to be noted that in the Maryland case it was not a
mortgage in fee but a mortgage, of a term of years. The
lessor had not entered and the mortgagees were asking for
leave to the abandon the premises, taking the fixtures with
them. The mortgagees, however, had entered and there-
upon took whatever interest the lessees had in the fixed
machinery. As these were trade articles the lessee would,
during the continuation of the term, be entitled to remove
them and one would have imagined that this right would
have passed to the mortgagees, but it is difficult to see on
what ground the Luhrig Company could do so against the
mortgagees, between whom and the company there was no
privity of contract. It is doubtful whether this decision
would now be followed.
In Gough v. Wood & Co. (ft), Edmonds, a nurseryman,
was tenant for a term of years of one, Moon. The
defendants, who were engineers, agreed by an agreement
in writing but not under seal, dated ist November, 1889,
to erect some hot water apparatus to be hired to Edmonds
and paid for by quarterly instalments. It was agreed
(j) [1894] 1 Q.B. 713, at p. 724 ;  35 Digest 309, 562.
(k) [1894] 1 Q.B. 713 ;  35 Digest 309, 562.

